Introduction
On 26 May 2017, the African Court on Human and Peoples' Rights (African Court) delivered its long-awaited Advisory Opinion in response to the application brought by the very active Nigerian nongovernmental organisation (NGO), the Socio-Economic Rights and Accountability Project (SERAP). 1 The SERAP application represents the first occasion on which the African Court has set out its thinking on the scope of NGO access to it, despite the fact that the Court has previously dealt with four separate applications from various NGOs in the period since 2012.
2 Since the previous four requests were each struck out on procedural grounds, 3 the 26 May 2017 opinion provides the first window onto the Court's substantive reasoning as to the locus standi of NGOs to seek advisory opinions under the Protocol to the African Charter on Human and Peoples' Rights on the Establishment of an African Court on Human and Peoples' Rights (African Court Protocol). 4 The implications of this first decision are substantial, given that the vast majority of such advisory opinion requests before the Court (five of the eight requests determined and the other three pending) 5 originate from NGOs. The decision confirms that NGOs, in principle, are capable of bringing applications for advisory opinions, but imposes a powerful restriction on the type of NGOs which will be eligible. In effect, this prohibits a large category of NGOs, including some of the most active participants in As for the substance of the request, SERAP sought the Court's opinion on the question of whether 'extreme, systemic and widespread poverty is a violation of certain provisions of the African Charter', and highlighted article 2 (the right to freedom from discrimination on grounds including 'any other status'); article 19 (the right to equal protection of rights); article 21 (the right of states to dispose of natural resources 'in the exclusive interest of the people'); and article 22 (the right of peoples to development, and the duty on states to ensure the same). 9 SERAP sought, by way of the advisory opinion, a ruling on 'whether or not the growing poverty, underdevelopment and grand corruption in Nigeria and elsewhere in Africa amount to violations of the human rights guaranteed under the African Charter'. came within the scope of article 4 of the Protocol as an 'African organisation recognised by the [African Union]'. 11 The Ugandan and Nigerian governments, however, both objected on slightly different grounds. According to Uganda, the barrier to SERAP's request was that SERAP did not at all qualify as an 'organisation' in the relevant sense, 12 whereas the Nigerian government's position was that, while an organisation, it was not an organisation 'recognised by the [African Union]', and that recognition by an organ of the AU (namely, the African Commission on Human and Peoples' Rights (African Commission)) was not sufficient. According to Nigeria, 'there is a clear distinction between the AU and an organ of the AU. Recognition by an organ of the AU is not the same as recognition by the AU', and on that basis Nigeria invited the Court to decline jurisdiction. As a starting point, the African Court rejected the position of the Ugandan government, and concluded that the definition of 'an African organisation' could encompass an NGO, as long as it was duly registered according to the relevant laws in its jurisdiction, headquartered in an African country, and operating within Africa. 14 This clarification that NGOs can be 'organisations' for the purposes of article 4 of the Protocol is clearly correct. Interpreting article 4 in light of the text of the Protocol as a whole (following one of the standard rules of treaty interpretation at international law set out in the Vienna Convention), 15 it is significant that the term 'organisations' occurs elsewhere in the Protocol with the qualifiers 'intergovernmental organisations' (article 5(1)(e)) and 'non-governmental organisations' (article 5(3)). That usage demonstrates both that non-governmental organizations are known to, and contemplated by, the Protocol, and that, when unqualified, the term 'organisations' should embrace those NGOs. 16
Recognition
However, the second half of the African Court's reasoning is surprising. The Court was minded to agree with the position , 1986-2006 (2008) 130. advanced by the Nigerian government to the effect that an NGO will only have standing to bring a request for an advisory opinion if that NGO has been granted observer status by the AU. 17 It is only through that process of observer accreditation to the AU, pursuant to the Criteria for Granting Observer Status and for a System of Accreditation within the African Union, 18 that the Court considers that an NGO qualifies as an 'African organisation recognised by the [African Union]' for the purposes of article 4 of the Protocol.
That approach was fatal to SERAP's request since SERAP, while recognised and granted observer status by the African Commission, 19 has not obtained accreditation and observer status under the separate AU procedure.
The Court's conclusion was based expressly on a textual analysis. As the Court notes, article 4 'makes reference only to organisations recognised by the African Union and says nothing about those recognised by an organ of the African Union'. 20 The Court contrasted this reference to the AU alone with the fact that, earlier in article 4, reference is made to both the AU itself and 'any of [the African Union's] organs'. According to the Court's reasoning, '[h] ad the authors of the Protocol wanted to also target African organisations recognised by an organ of the African Union, they would certainly not have hesitated to make this clear', and could expressly have referred to organisations with Commission observer status in article 4 if that is what was intended (noting that reference to such organisations is expressly made with respect to standing in relation to contentious cases). 21 The absence of that express reference, according to the Court, obliges the reader to conclude that organisations with observer status to the Commission are intentionally excluded from the list of organisations capable of making a request for an advisory opinion under article 4. 22
Recalling the background to article 4
However, on further analysis the Court's interpretation of article 4, purportedly based strictly on the words of the Protocol, breaks down. First, while it is a trite observation to make, it is worth noting at the outset that, despite the Court's assertion, it is obvious that whatever the 'authors of the Protocol' in 1998 may have contemplated when referring to recognition by the OAU, it self-evidently cannot have been the procedure for observer accreditation adopted by the OAU's successor body, the AU, in 2005.
At the time of the drafting of the Protocol, systems had, of course, long existed whereby the OAU and the African Commission granted observer status to various NGOs, which entitled those bodies to attend meetings at the periodic sessions and to contribute in various ways to the deliberations of those bodies. Formalised processes for the OAU had been in place since at least 1967, 23 while the African Commission began granting observer status at its 3rd ordinary session in 1988. 24 Therefore, it would be theoretically plausible for the Court to have adopted a reading of article 4 to the effect that it intended to refer to African organisations recognised by the OAU, or its successor, according to the rules granting such recognition in force from time to time.
However, to adopt such an interpretation is to interpret the Protocol in a vacuum. As the recitals in the Preamble to the Protocol make clear, the Protocol was adopted in light of a 'firm conviction' on the part of the state parties 'that the attainment of the objectives of the African Charter … requires the establishment of an African Court … to complement and reinforce the functions of the African Commission'. Turning to the African Charter itself, one of the functions of the Commission under article 45, which the Court was intended to 'complement and reinforce' as it took over the judicial role, was to '[i]nterpret all the provisions of the present Charter at the request of a state party, an institution of the OAU or an African organisation recognised by the OAU'.
25 Accordingly, prior to the creation of the African Court, it was within the African Commission's mandate to receive and act upon requests for advisory opinions.
As a matter of fact, the African Commission was never faced with the need to opine on the scope of the term 'African organisation recognised by the OAU' in the African Charter, since only one advisory opinion has ever been requested of, or issued by, the Commission.
26
The limited use of the procedure may be explained by the fact that the Commission's regular meetings provide another forum for clarifying questions as to states' human rights duties by way of the proposal by NGOs of resolutions for decision. 27 Whatever may be the practicalities, as a matter of purposive interpretation, it would indeed be peculiar if the Charter, bestowing on the Commission the task of receiving requests for advisory opinions from a range of organisations concerned with the protection of human rights in Africa, had the effect of excluding the very organisations which the Commission had recognised as having particular expertise in the field by the grant of observer status. Interpreted in light of the purpose of the African Charter and the context of the pre-existing practice of the African Commission in granting observer status, it is submitted that the better view is that the reference in article 45(3) of the Charter to 'an African Organisation recognised by the OAU' should be interpreted as meaning an African organisation recognised by any of the organs of the OAU, including the African Commission. Just as that is obviously a sensible purposive reading, it clearly is a reasonable reading of the text. It is a basic legal principle that a body may act through its agents, whether the body is constituted in private law, public law, or acts at the international plane. The International Law Commission, in its Draft Articles on the Responsibility of International Organisations, has reflected this principle in its draft article 6, which provides that '[t]he conduct of an organ or agent of an international organisation in the performance of functions of that organ or agent shall be considered an act of that organisation under international law'. 28 There can be no realistic debate but that the African Commission is an organ of the AU. While the basis of the Commission's authority derives from the African Charter, rather than subsidiary acts of the OAU/AU, the Commission has long operated on a day-to-day basis as the human rights promotion and protection arm of the OAU/AU, and is represented as an organ of the AU on the AU website.
29 Accordingly, the textual reading of the phrase 'African organisation recognised by the OAU' can embrace those organisations granted official recognition (via observer status) with the African Commission (acting on behalf of the OAU/AU). This reinforces the clear purposive sense in that interpretation, which would otherwise have left the Commission in the peculiar situation under the Charter of being disbarred from receiving requests from NGOs it had previously judged best placed to make such requests.
Against that background of the proper meaning of the term 'African organisations recognised by the OAU' in article 45(3) of the African Charter itself, it is simply perverse for the meaning of those same words, when repeated in article 4 of the Protocol, to change in such a way that a whole category of applicable NGOs -those recognised by the African Commission -lose their locus standi without any consideration of the issue. The travaux préparatoires certainly contain no mention that article 4 was considered to have any such effect. 30 Such an effect would also appear to frustrate the explicit purpose of the Protocol to 'complement and reinforce the functions of the African Commission' in human rights protection, rather than to retreat from that task.
The African Court's decision on the scope of article 4 of the Protocol, by simply ignoring the legacy of the same advisory opinion provision in the African Charter, is inconsistent with the purpose of the Protocol in building on the Charter, and inconsistent with the long-standing (if, admittedly, little-used) role of the advisory opinion process before the African Commission.
Implications for African human rights law
A decision which fails to properly interpret the meaning of the Protocol is per se problematic. However, this particular decision of the African Court raises particular concerns given that, by excluding an entire category of NGOs from access to the advisory jurisdiction of the Court, the Court sends a message that NGOs seeking clarification on difficult questions regarding the interpretation of African human rights law ought not to approach the Court.
That incentivises concerned NGOs to bring strategic litigation, or bring requests for advisory opinions in other, more accessible forums. One such forum, to which the African Court appears already to be surrendering control over the development of African human rights law, is the ECOWAS Court. The ECOWAS Court has taken an expansive approach to standing, ensuring that NGOs have access for the purposes of raising matters of public importance, even though the explicit terms of its Supplementary Protocol 31 do not expressly so provide.
32 That, combined with the absence of a requirement for the exhaustion of domestic remedies in human rights claims before the ECOWAS Court, 33 renders it a particularly attractive venue for strategic litigation to raise questions as to the scope and effect of the African Charter.
For the African Court to bar legitimate African NGOs from access to the advisory opinion procedure will only serve to hasten the move towards other tribunals, including the ECOWAS Court, when 30 The only substantive change to the wording of art 4 of the Protocol during the drafting process being the inclusion of the proviso that requests must not duplicate matters already under examination before the Commission. This proviso was introduced in the Addis Ababa Draft (1997 
